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NYSE Proposes Modifications to Corporate
Governance Listing Standards

On August 26, 2009, NYSE filed with

the SEC a proposal to modify the NYSE
corporate governance listing standards
included in Sections 303A and 307 of
the NYSE Listed Company Manual. The
proposal clarifies certain of the current
standards, codifies interpretations made
since the standards were originally
adopted and replaces certain NYSE
disclosure requirements by incorporating
applicable SEC disclosure requirements
contained in Item 407 of SEC Regulation
S-K. The changes are proposed to
take effect on January 1, 2010.

The major changes proposed would:

e Clarify that references to a listed
company or other company relevant
to the NYSE independence standards
include any parent or subsidiary in a
consolidated group with such company.

¢ Replace the NYSE independent director
disclosure requirements with those of
the SEC. As aresult, while the current
NYSE standards only require that listed
companies disclose the categories of
relationships that were per se deemed
to be immaterial with respect to board
independence, the SEC disclosure
requirements go further, mandating that
companies also disclose which directors
had relationships falling within the
categorical standards used by the board
in determining independence.

Provide a listed company with the option
of holding regular executive sessions

of just independent directors in lieu of
regular meetings of non-management
directors.

Clarify that a listed company must
disclose a method for all interested
parties, not just shareholders, to
communicate their concerns regarding
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the listed company to the presiding
director or the non-management/
independent directors as a group.

Update the current NYSE requirement for
the compensation committee to produce
a report to reflect the disclosure required
by the SEC regarding compensation of
executive officers.

Combine the NYSE requirements that the
audit committee have a minimum of three
members and that such audit committee
members meet the NYSE independence
standards.

Clarify that the disclosure regarding the
board’s determination that simultaneous
service of any audit committee member
on more than three public company audit
committees does not impair the member’s
ability to effectively serve on the listed
company’s audit committee is mandated
whenever an audit committee member
simultaneously serves on more than three
public company audit committees.

Clarify that telephonic conference

calls constitute meetings of the audit
committee if allowed by applicable
corporate law, but that polling directors
is not allowed in lieu of a meeting.

e Update the current NYSE requirement

for the audit committee to produce a
report to reflect the SEC’s disclosure
requirements.

e Eliminate the NYSE requirement for a

listed company to disclose in its annual
proxy statement or Form 10-K that its
audit, nominating and compensation
committee charters, corporate
governance guidelines and code of
business conduct and ethics are available
in print to any shareholder who requests
them.
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¢ Specify that any waiver of the code of
business conduct and ethics granted to
an executive officer or director must be
disclosed to shareholders within four
business days of such waiver and that the
disclosure must be made by distributing
a press release, providing website
disclosure or filing a Current Report on
Form 8-K with the SEC.

¢ Eliminate the NYSE requirement that
a listed company disclose in its annual
report whether it filed the certifications
required by NYSE and Section 302 of the
Sarbanes-Oxley Act.

Specify that a listed company must notify
NYSE in writing after any executive
officer of the listed company becomes
aware of any non-compliance with
NYSE'’s corporate governance listing
standards, as opposed to requiring
notification only in the event of “material
non-compliance” as provided by the
current NYSE rule.

In addition, the NYSE standards currently
require a listed company to make certain
disclosures in the listed company’s annual
proxy statement or, if the listed company
does not file an annual proxy statement,
in the listed company’s annual report filed
with the SEC. NYSE proposes to amend
these requirements to provide the option
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of either continuing to provide these
disclosures in the annual proxy statement
or annual report, as applicable, or on or
through the listed company’s website. If
website disclosure is chosen, the listed
company must disclose that fact in its
annual proxy statement or annual report,
as applicable, and provide the website
address. The disclosure requirements
affected would include:

¢ Disclosure regarding contributions made
by a listed company to a tax-exempt
organization in which any independent
director serves as an executive officer
if specified contribution amounts are
exceeded.

¢ Disclosure regarding the presiding
director for executive sessions of non-
management directors or independent
directors.

¢ Disclosure regarding the method for
interested parties to communicate
directly with the presiding director or the
non-management/independent directors
as a group.

¢ Disclosure with respect to the board’s
determination that the service of any
audit committee member on more than
three public company audit committees
does not impair the ability of such audit
committee member to serve effectively
on the listed company’s audit committee.

This client alert is for general information purposes and should not be regarded as legal advice.
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